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THIS DOCUMENT MAS BEEN REPPO- 
■ I O S DEPARTMENT OF HEALTH. DUCED EXACTLv A5 RECEIVED PROM 

EDUCATION A WELFARE THE PERSON OR ORGANIZATION ORIGiN- 

NATIONAL INSTITUTE of AUnG »T POi N TS Of V i E W OP OPi NIONS 

^ ^ . - * EDUCATION STATED DO NOT NECESSARILY REPRE- 

SENT OF"P IC I AL NATIONAL INS7JTUTEOF 
EDUCATION POSiTjON OR POLICY 



(Slip Opinion) 



^ , NOTE: Where It Is feasible, a syUabus (headnote) wUl be re- 

C\J leased, as is beln^ done In connection with this case, at the time 

the opinion is issued. The syllabus constitutes no part of the opinion 
• * of the Court but has been prepared by the Reporter of Decisions for 
tne convenience of the reader. See United States v. Detroit Luml^er 

Co,, 200 U.S. 321, 337. 

^' SUPEEME COURT OF THE UNITED STATES 



HOIITOW ILLE JOINT SC HOOL DISTRICT NO. 1 
ET AL. V. HOirrOXVILLE EDUCATION 
ASSN. CT .\L. 

CKUTIOU.UU TO THE SUPHEME COIKY OF WISCOXSIX 

No. 74-Um. Arjnietl Ft^bninn* 197*;— D('ei(I(Ml .huiv 17. 1970 

Aiu-T iR'L:oTi:iTion< fur renewal of a collect ivc-harpiiiiinj; rout met 
between re.spoiule/it teaeiiers and jietiliuner Wisconsin Seliool 
Huaril failes:! to produce ai^reenicni. tiie ti^ichers went on .strike 
in d\Tvv\ violation of Wisconsin law. TIu^ Board ihert^ifter con- 
dncied individual disciplinary hearinpjs. Throufrh counsel, the 
strikinj: teachers ad\ised that they wislu^i to be trc-iited as a 
trroup, and contended that the lioard was not snificiently impartial 
properly to discinhne them. The Board terminated the striking: 
teachers' employment. wherenix)n rwpondem teachers: bron^ht 
rhl- snii, contending:. inUr alia, that, the hcirinj: was inadainate 
to meet due proct^;> reijiiirements. The state trial conn j;:ranted 
the Board's motion for summary jud!;:ment. The Wisconsin .Su- 
preme Court reversetl, holding thai tlu^ procedtire followed by 
the Board had violated federal due i)racess refjuironients since an 
impartial decisionmaker was ref|uired to nsoive the comroversy 
and the Boaril was not sufficiently imparnal Since state law 
afforded no ade(|uate remedy^ the court provided that after the 
Board's notice to fire a teacher and :i hearinj^. .i tenieher dis- 
-afi-tied with th.e Bo:;rd'- decisiot! could secure;* f!f novo heiirins: 
from a county couri of record on all issues. Ilvid: The Due 
Process Clause of the Fourteenth Amendmeni did tiot miaraiitee 
respondent teachers that the decision to terminate their employ- 
mci-. wcultl b(^ made or reviewed by a bofly other than the .School 
Board. Mom^stfj v. Brtitrr. lOS U. S. 471. distinEjuished. 
Pp. <>-15. 

O (a) The record do<'s not support respondents' contention that 

^ the Bor-rd members had a personal or official .stake in the dis- 

^ missal decision sulficient to disqualify them. Pp. 9-10. 

o 
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Syllabus 

(b) Mere familiarity with the facts of a case gamed by an 
ac;cnfy in the performanee of its statutory- role doe:5 not disjqualify 
:i decisionmaker, Withrow v. Larkin, 421 U. S. 35, 47; FTC v. 
Cement Institvte. 333 U. S. 6S3, 700-703, and here the School 
Board's fKirtieipation piiri?uant to \\& statutory- duty in the 
collect ive-barj;:i in inir negotiations was not a disqu:ilifying factor. 
Pp. 10-11. 

(c) The School Board, in whom the State has vcrsted the policy- 
making function. \< the body with the overall resiwnsibility for 
j^ovcrnhig tlie school district, and its membei^s are accountable to 
the voter? for how they discharge their statutor>- duties, one ->i' 
which is to employ and dismiss teachers. Permitting the Board 
to make the policy decision at issue here presences its control 
over .-school district affairs, leaving the balance of |X)wer over this 
aspect of labor relations where the state legislature has placed it. 
Pp. 13-14. 

m Wis. 2d 469. 225 X. W. 2d G5S, reversed and remanded. 

BrRGEK, C. J., delivered the opinion of the Court, in which 
White, Bl-\ckmu.\, Powell, Rehn*quist. and Stevens, JJ., 
joinixl. Stewakt. J., filed a dissenting opinion, in which Biiexn'ax 
and .Marshall, J.I.. joined. 
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NOTICE : This opinion Is subject to formal revision before publication 
In the nrelimlnnry i»rint of the Un!t«Hl States Koports. Readers are re- 
quested to notify the Reporter of Decisions. Supreme Court of the 
Unlt<tl States, Washington, I).C. tJOMX of any typojrraphlcal or other 
formal errors, in order that corrections may be made before the pre- 
liminary print fjoes to press. 
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SUPBEME COUBT OF THE UNITED STATES 



No. 74-1606 



Ilortonville Joint School Dis- 
trict No. 1 et al., 
Petitioners. 

Hortonville Education Asso- 
ciation et al. ) 

I June 17, 1976] 

Mr. Chief Justice Burger delivered tlie opinion of 
the Court. 

We granted certiorari in tliis case to determine wliether 
school board members, vested by state law with the 
power to employ and dismiss teachers, could, consistent 
with the Due Process Clause of the Fourteenth Amend- 
ment, dismiss teachers engaged in a strike prohibited by 
state law. 

I 

The petitioners are a Wisconsin school district, the 
seven members of its school board, and three administra- 
tive employees of the district. Respondents are teachers 
suing on behalf of all teachers in the district and the 
Hortonville Education Association (HEA). the collective- 
bargaining agent for the district's teachers. 

During the 1972-1973 school year Hortonville teachers 
worked under a master collective-bargaining agreement; 
negotiations were conducted for renewal of the contract, 
but no agreement was reached for the 1973-1974 school 
year. The teachers continued to work while negotiations 
proceeded during the year without reaching agreement. 



On Writ of Certiorari to 
the Supreme Court of 
Wisconsin. 
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On March IS, 1974, the members of the teachers' union 
went on strike, in direct violation of Wisconsin law. On 
March 20, the district superintendent sent all teachers 
a letter inviting them to return to work; a few did so. 
On March 23, he sent another letter, asking the S6 teach- 
ers still on strike to return, and reminding them that 
strikes by public employees were illegal; none of these 
teachers returned to work. After conducting classes with 
substitute teachers on March 26 and 27, the Board de- 
cided to conduct disciplinary hearings for each of the 
teachers on strike. Individual notices were sent to each 
teacher setting hearings for April 1, 2, and 3. 

On April 1, most of the striking teachers appeared 
before the Board with counsel. Their attorney indicated 
that the t^^achers cHd not want individual hearings, 
but preferrcil to be treated as a group. Althougli 
counsel agreed that the teachers were on strike, he 
raised several procedural objections to the hearings. He 
also argued that the Board was not sufficiently impartial 
to exercise discipline over the striking teachers and that 
the Due Process Clause of the Fourteenth Amendment 
required an independent, unbiased decisionmaker. An 
offer of proof was tendered to demonstrate that the 
strike had been provoked by the Board's f^iilure to meet 
teachers' demands, and petitioner's counsel asked to 
cross-examine Board members individually. The Board 
rejected the request, but permitted counsel to make the 
offer of proof, aimed at showing that the Board's con- 
tract offers were unsatisfactory, that the Board used 
coercive and illegal bargaining tactics, and that teachers 
in the district had been locked out by the Board. 

On April 2. the Board voted to terminate the employ- 
ment of striking teachers, and advised them by letter to 
that effect. However, the same letter invited all teachers 
on strike to reapply for teaching positions. One teacher 
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accepted tlie invitation and returned to work; the Board 
hired replacements to fill tlie remaining ijositions. 

Respondents tlien filed suit against petitioners in state 
court, alleging, among other tilings, that the notice and 
hearmg jirovided them by tlie Board were inadequate 
to comiily with due process requirements. TJie trial 
ooin-t grant<>d tlio Boards motion for sinnmar\- jiidgniont 
on tliofiue i)rooess claim. The court found that the teach- 
er.^, although on strike, were still cmi)lovces of the Boarrl 
under Wisconsin law and that they retained a iDro]Derty 
interest in their positions under this Court's decisions in 
Pernj v. Smdermann, 40S U. S. 593 (1972), and Board 
of Regents v. Roth,. 40S U. S. 561 (1972). The court 
concluded that the only question before the Board on 
April 1 and 2 was whether the teachers were on strike 
in violation of state law, and that no evidence in mitiga- 
tion was relevant. It rejected their claim that they were 
(lenied due ijrocess. since the teachers admitted they were 
on strike after receiving adequate notice and a hearing 
including the warning that they were in violation of 
Alisctmsin law. 

On ai>peal. the Wisconsin SniJreme Court re\-ersed 
Hortonmlle Educatimi Assn. v. Hortonville Joint School 
Dustnct No. ], GG Wi.s. 2d 4G9. 225 X. W. 2d 60S (1975) 
On the singl(. issue now presented it hekl that the Due 
Process Clause of the Fourteenth Amendment to the Fed- 
eral Constitution required that the teachers' conduct anrl 
the Boards resi)onse bo evaluate<] bv an imj)artial de- 
cisioninakor other than the Board. The rationale of (he 
^^ isconsm .Sui)reine Court ai)iu>ars to be that although the 
t<?aehers had admitted being on strike, and although the 
strike violated Wisconsin law. the Board had available 
other remedies than dismissal, including an injunction 
prohibiting the .strike, a call for' mediation, or continued 
bargaining. Relying on our holding in Morrmey v 
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Brewer, 40S U. S. 471 (1972), the Wisconsin court then 
Iield "it would seem essential, even in cases of undisputed 
or stipulated fact^, that an impartial decision maker be 
cliarged "witli tlie responsibility of determining what 
action shall be taken on the basis of those facts/' 66 
Wis. 2d, at 493. Tlie court held that the Board was not 
sufficiently impartial to make this choice: 'Tlie back- 
ground giving rise to tlie ultimate facts in tliis case re- 
•oals a situation not at all conducive to detachment and 
imi)artiality on the part of the school board.'' 60 Wis. 2d, 
at 493-494. In reaching its conclusion, the court ac- 
knowledged that the Board's decision could be reviewed 
in otlier fonims; but no reviewing body would give the 
t<?ac]iers an o])portunity to demonstrate that "another 
course of action such as mediation, injunction, continued 
colloctivc bargaining or arbitration would have been a 
more reasonable response on the part of tlie decision 
maker." 66 Wis. 2d, at 496. 

Since it conc]n(ie<:I that statejaw provided no adequate 
remedy, the Wisconsin Supreme Court fashioned one it 
thought necesi'ar>- to comply with federal due process 
principles. To leave with the Board "[a]s much control 
as possible ... to set policy and manage the scliool,'' tlie 
court held that tlie Board sliould after notice and hearing 
make the decision to fire in tlie first instance. A teacher 
dissatisfied witli tlie Board's decision could petition any 
court of record in tlie county for a de novo hearing on all 
issues; tlie trial court would "resolve any factual disputes 
and provide tlic reasonable disposition." 66 Wis. 2d, at 
498. • The Wisconsin Supreme Court recognized tliat this 
remedy was "not ideal because a court may be required 
to make public ])olicy decisions that are better left to a 
legislative or atlministrativc body." Ibid. But it would 
suffice "until such time and only until such time as the 
legislature provides a means to establish a forum that 
will meet the requirements of due process." Ibid. 
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We granted certiorari because* of tlie state court's re- 
liance on fe(ler:ii due process. 423 U. S. S21 (1975), 
We reverse. 

II 

The Hortonville Scliool District is a common school 
district under Wisconsin law. financed by local property 
taxes and state school aid and governed by an elected 
i^even-member school board. Wis. Stat. Ann. 120.01, 
120.03, 120.06. Tlie Board lias broad power over "the 
possession, care, control and management of tlie projjerty 
and affairs of the school district." Id,, g 120.12 (1); see 
also §S 120.0S. 120.10 120.15-120.17. The Board negoti- 
at-es terms of employment witli teachers under tlie Wis- 
consin Municipal Employmr-nt Relations Act, ?c/,, § m.- 
70 et seg., and contracts with individual teacliers on be- 
lialf of the district. Tlie Board is the only body vested 
by statute with the power to emplov and dismiss teach- 
ers. Id., § 11S.22 (2).' 

The sole issue in* this case is whether the Due Process 
Clause of t!ie Fourteenth Amendment prohibits this 
school board from making the decision to disnMss teach- 
ers admittedly engaged in a strike and persistently re- 
fusing to return to their duties.- The Wisconsin Su- 



1 The National School Boards Associaticn informs n.s tiiat 45 States 
lodge the power to dismi-ss teachers in local school board;?. Brief 
of National School Boards Association, armcus curiae, n. 4, at 9. 

-The Wisconsin Supremo Court held tha^ the discharge of the 
teachers durins; their 1973-1974 individual contract.^ and the revoca- 
tion of the Board's individual offers of employment for the 197^975 
school year, deprived them of proi)orty. fiG \V\^. 2d, at 4S0. 'Trop- 
erty interests . . . are created aiul their dimensions are defined by 
existincniles or understandings that stem from an independent source 
such as state law— rules or understandings that secure certain bene- 
fits and that support claims of entitlement to those benefits. . . 
Board of Regents v. Roth. 40S U. S. 564. 577 (1972). We do not 
challenge the Wisconsin Supreme Court's conclusion that sUitc law 
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prenie Court held that state law prohibited the strike 
and that termination t>f tlie striking teacliers' employ- 
ment was within the Boai'd's statutor}^ authority. 66 
Wis. 2d. at 479-481. Wc are, of course, bound to accept 
the interpretation of Wiscousin law by tlie highest court 
of the State. Gix-ppi v. Wisconsin^ 400 U. S. 505» 507 
(1971): Kingsley Pictures Corp, v. Regents, 360 U. S. 
684. 6SS (1959). The only decision remaining for the 
Board therefore involved the exercise of its discretion 
as to what should be done to carry out the duties tlie 
law placed on the Board. 

A 

Respondents argue, and the Wisconsin Supreme Court 
held, that the choice presented for tlie Board's decision 
is analogous to that involved in revocation of parole in 
Morrissey w Brewer, 408 U, S, 471 (1972), that the 
decision could be made only by an impartial decision- 
maker, and that the Board was not impartial. In Mor- 
rissey the Court considered a challenge to st^te proce- 
dures employed in revoking the parole of state prisoners. 
There we noted that the parole revocation decision in- 
volved two steps: first an inquiry whether the parolee 
had in fact violated the conditions of his p?>role," second, 
determining whether violations found were serious enough 
to justify revocation of parole and the consequent depri- 
vation 01 the parolee's conditional liberty. With respect 
to the second step, the Court observed: 

"The second question involves the application of 

j^ave these teachers a "lej^itimate claim of entitlemont to job ten- 
ure." Perry v. Sindermami, 408 U. S. 593, 602 (1972). 

We are not required to determine whether the noiict" and hearing 
afforded by the Board, as imitters separate from the Board's ability 
fairly to decide the issue before it, were adequate to afford respond- 
ents due process. Respondents do not suggest here tluit the notice 
they received was constitutionally inadequate, and they refused to 
treat the di.5missals on a case-by-case basis. 
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oxi>ertisc by tlie parole aiitliority in making a pi-e- 
diction as to the ability of the individual to live in 
societ}' without coniniitting antisocial acts. This 
part of the decision, too, depends on fact^;, and there- 
fore it is iin]:)ortant for the board to know not only 
that some violation was conunitted but also to know 
accurat<?ly how many and how serious the violations 
were. Yet this .second step, deciding what to do 
about the violation once it is identified, is not purely 
factual but al?o ])redictive and discretionar^^" 40S 
U. S.. at 4S0. 

Nothing in this case is analogous to the first step in 
A/orrmc?/. since the teachei's iidmittod to being on strike. 
But resi)ondents argue that the School Board's decision 
in this casi' is. for constitutional purposes, the same as 
the second a.spect of the flecision to revoke i)arole. The 
Board cannot make a 'Vea.sonable'^ decision on this issue, 
the Wisconsin Supreme Court held and respondents ar- 
gue, because its members are biased in some fashion that 
the due orocess guarant-ees of the Fourteenth Amend- 
ment proh'bit.'"' 



^ Rcspondonts xrgxw that tho rcfiniromont that tho Bonrd's decision 
be reasonable" i. in fact a recinirement of state law. From lliat 
premise and from .he premise that the "rea^onablenc^" determina- 
tion requires an evahiation of the Board's negotiatuio; stance, they 
arjnie that nothing but decision and review dc novo by an "uniri- 
volved" party will secure their right to a -'rea.-onable" decision. See 
Klthrow V. Larkin. 421 U. .S. 35, n. 25, at .55^.59 (197o). It is clear, 
however, that the Wisconsin Supreme Court held that the Board's 
decision must be Tea-^onable.'* not by \-irtuc of state law, but because 
of its reading of the Due Proc(vs Clause of the Fourteenth Amend- 
ment. First, The Wisconsin court relied largely upon crises inter- 
preting The Federal Constitution in this aspect of its holding. See 
m Wis. 2d, at 493. Second, the only state ease the Wisconsin 
Supreme Court cited for more than a genend statement of f«leral 
requirements was Durkin v. Board of Police Fire Commissioners 
4S Wis. 2d 112, ISO X. W. 2(1 1 (1070). There the Wisconshi 
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Morrissey arose in a materially different context. We 
recognized there tliat a pai'ole violation could occur at a 
place distant from where the parole revocation decision 
would finally be made; we also recognized the risk of 
factual error, such as misidentification. To minimize 
this risk, we held "due process requires that after the 
arrest [for parole violation], the determination that rea- 
sonable gi'ound exi.sts for revocation of parole should be 
made by someone not directly involved in the case." 408 
U. S., at 485. But this holding must be read against our 
earlier discussion in Morrissey of the parole officer^s role 
as counselor and confidant to the parolee; it is this same 
officer who. on the basis of preliminary information, 
decides to arrest the parolee. A school board is not to 
be equat-ed with the parole officer as an arresting officer; 
the school boai'd is more like the parole board, for it has 
ultimato plonaiy authority to make its decisions derived 
from the state legislature. General language about due 
]:>rocess in a holding concerning revocation of paiole is not 
a reliable basis for dealing with the school board's ix)wer 
as an employer to dismiss teachers for cause. We must 
focus more clearly on first, the nature of the bias respond- 

Suprcme Court intcrpreteti a state statute that gave firemen and 
policemen the ric:ht to appeal a deci.^ion of the Board of Police and 
Fire Comuiissioners to a state court ; the statute expressly provided 
that the eourt was to determine whether *'upon the evidence the 
order of the Board wa.s reasonable." ISO N. W. 2d, at 3. See Wis. 
Strit. .'Vnn. § G2.13 (5)(i). There is no comparable statutory provi- 
sion givinc: teachers the right to review by this standard. Finally, to 
imi)ose a ''reasonableness" requirement, or any other test that looks 
to evaluation by another entity, makes semantic senso only where 
review is contemplated by the statute. Review, and the standard 
for review, are concepts that go hand in hand. The Wisconsin 
Supremo Court concluded both that review of the Board's decision 
waij neee?^sar\* and that a ''reasonableness" standard wa.s appropriate 
as a result of its reading of the Due Process Clause of the Four- 
teenth Amendment. 
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elite attribute to the Boml, and second, the nature of the 
interests at stake in this case. 

B 

ResiJondents- argument rests in part on doctrines that 
have no application to this case. They seem to ar-ue 
tlie Board niembei-s liad some personal or official stake 
m the decision wliether tlie teachers should be dismissed 
comparable to the stake the Court saw in Tumey v Ohio 
/I Y: ^^^27), or Ward v. Village of Monroeville, 

409 L. S. 57 (1972); see also Gibson v. Berryhill, 411 
U. S. o64 (1073), and that the Board lias manifested 
some personal bitterness toward the teachers, aroused by 
teacher criticism of the Board during the strike, s^e e g , 
Taylor V. Hayes, 41S U. S. 4SS (1974); Mayberry v. 
Pennsylvanm, 400 U. S. 455 (1971). Even assuming 
those cases state the governing standards when the deci- 
sionmaker IS a public employer dealing with employees 
the teachers did not show, and the Wisconsin courts did' 
not find, that the Board members had the kind of per- 
sonal or financial stake in the decision that might create 
a conflict of interest, and there is nothing in the record 
to sujjjjort charges of personal animosity. The Wis- 
consin Sui^reme Court was careful "not to su-gest 
that the board members were anything but dedicated 
pubhc .servants, trying to provide the district with 
quality education . . . within its limited budget." 66 
^ is^ 2d. at 494. That court's analysis would seem to be 
confirmed by the Board's repeated invitations for strik- 
ing teachers to return to work, the final invitation being 
contained in the letter that notified them of their 
discharge.' 

•'Respondents alleged before tJ.e Board, and argue here that 
e Board's decision to dismiss them was mativatel bv 
animus in addition to personal vindictivene=-s. and that their illc^a^ 
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The only otiicr factor suggested to support the claim 
of bias is that the School Board was involved in the ne- 
gotiations that prect^ded and precipitated tlie striking 
teachers' discharg(». Participation in those* negotiations 
a statutory duty of the Board. The Wisconsin Su- 
preme Court held that this involvement, without more, 
disqualified the Board from deciding whether the teach- 
ers should be <lisrnissed : 

''I he board WLm the collective bargaining agent for 
the school district and thus was engaged in the col- 
lective bargaining process with the teachers' repre- 
s<mtative. the HEA. It is not difficult to imagine 
tlu* frustration on the part of the board members 
when negotiations broke down, agreement could not 
be reached nncl the employees resorted to concerted 
acti\ ity. . . . They were . . . not uninvolved in the 
events which i)recipitated decisions they were re- 
quired to make." 60 Wis. 2d. at 40:^404. 
Mere familiarity with the facts of a case gained by an 
agency in the jXTformance of its statutorj- rqle <Ioes not. 
however, flisqualiiv a decisionmaker. Wlthroir v. Larkin. 
421 r. S. IV). 47 ( IDTo); Federal Trade Civnmission v. 

strikf -should U'^ fX<us<Ml lHM*ans<» the Ho.inl provok<Hl it. The Wi-^- 
oon<ia Supremo Court snjjRft^tcii tluit tho Bo;ird'^ "(icrision to (lis- 
charp* \v:u< pos.>ibIy ;i convrniont ;iltern:itive wliioh would oliniinrite 
tlieir labor prol)leins in one fell .swoop." 60 2d, at 494. Given 
that Wisoonssjn statutes |)cnnitted tho Board to di>mL«.s striking 
toarhers. and a.-,^uminff. as did the Wisronsiu court, that tlic BoardV 
dov' *.^ion w:i.- in other n^pect.'^ pn>i>er under ?t:ite Labor law. \vr do 
Tiot ;ijTR»c tliat tiMleral due j^roci^s prevento<i tlie j^oard frnni pur- 
Miinjr a rofirso of action that was within it.< exphrit statutor\* 
authority and which, in its jridcmmt, wouhl ser\-e t!ie l>ost inten*>'ls 
of the .school .<ystem. Tliat the rt*sult may also hiive been desirable 
for (4h*-r masons is irrelev.ant to the dtjo pwess issue on wliioh the 
Wisconsin .<upanne Court's decision tiimeil, .ind if tlio <»ther rwon>; 
are inv:ilid under state Liw, nvpondents can n\<ort to wliatcver 
fonmi the State provides. 
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Cement Institute, 33:i U. S. 6S:i 70O-703 (194S). Nor 
is li flecisioiunakor disqualified simply bocaust.^ has 
takoH a iH^sitioii. rvon in public, on a \x>]icy issue re- 
lated to tbe disput<', in the abs(»nee of a showing that 
he is not ••eai)able of judging a partieular coiUroversy 
fairly on tlir^ basis of it*; own cireuinstancf^." Unii I 
States V. Mon/an, liVA V, S. 409. 421 (1941); s(v aiso 
F7X' V. Cement Institute, supra. 701. 

Respondents' elaini and the Wisconsiii Sui)reme 
Courts holding reduee to the argument that the Board 
was biiusvl beeaus<* it ni^gotiated with the teachers on 
behalf of the school district without reaching agreement 
and leanuM^I about the reasons for the strike in the course 
of negotiating. f>om those premises the AVisconsin 
court conchidtMl that th(^ Board lost its statutory power 
to determine that tin* strike and ix^rsistent refusal to 
terniinat4» it amounttHl to conduct s<Tious (Miough to 
warrant tiisc^harge of th(^ strikers. Wisconsin statutes 
v(*st in the Board the \x)\\vr to dist»harge it^s enii)loycH\s. 
a iH>wer of ev(Ty etnployer. whether it has negotiat^xl 
with th(» employ(MS before discharge or not. The 
Fourteenth Amendment permits a court to strip the 
Board of the otherwise* unremarkable ])o\ver the Wiscon- 
sin legislature has given it only if the Board's prior in- 
volvement in negotiating with the teachers means that 
it cannot act consistent with due process. 

C 

Due process, as this Court has repeatedly held, is a 
term that ''negates any concept of inflexible procedures 
universally applicable to ever}- imaginable situation." 
Cafetcrial Workers \\ McElroy, 307 C. S. SSO, S95 (19(51). 
Determining ^vhat process is due in a given setting re- 
quires th(^ Court to t.ike into account the individuals 
stake in the decision at issue as well as the State's inter- 
est in a particular procedure for making it. See 
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Mathews v. Eldridgc, U, S. (197G) : Arnctt w 

KcnnciUj, 410 l^ S. 134. ICS (11)74) (Powkll. J., oon- 
curriiig); id. at ISS (Whitk. J., concurring and dissent- 
ing); Goldbirn V. AV////. T. S. 2:>4. 20.^21)0 (11)70). 
Our a^?5essni(Mit of the interests of tlie parties in this case 
leads to the conohision that this is a wry different case 
from Morrisi^cy v. Brcirtr. mpm, and that the Board s 
prior role as nivtrotiator does not disqualify it to decide 
that the puhHe intt^est in maintaining uninterrupted 
classroom work n»quired that teachers striking in viola- 
tion of stiUe law W (Hs(*harged. 

Th( teachers interest in these proceedings is, of course, 
sHf-(n*i'lent. They wished to uvoid termination of their 
employm^Mit, ol)vi(>usly an important interi^st. luitone that 
must be cLNaniined in light of several factors. Since the 
teachers ;vlmitted that they were engaged in a work 
stoppage, there was iid possibility of an erroneous factual 
determination on this critical threshold issue. Moreover 
what the tt^achers claim as :i pro|HM ty right was the expec- 
tation vhat the jobs they had left to go and remain on 
strike in viol nion of law would remain open to tliem. The 
Wiseonsin court acct^pted at least the essence of that 
chiim in defining tlie property right uiuler state law. 
aiul \u' do not quarreJ with il.s (conclusion, hut even 
if th(^ prf)iHMty interest claimed here is to be compared 
with the liberty inten^st at stake in Miwrisseij, \\c note 
that both 'the risk of an erroneous deprivation" and 
''the degree of ]H>tential deprivation" differ in a quali- 
tative s(Mise and in degnx^ from those in Mom\s.^cy. 
Mathews v. Eldridgc, supra, U. S. , at . 

The governmental interests at stake in this case also 
differ significantly from the interests at stake in Mor- 
rissey. The Board s decision whether to dismiss striking 
teachers involves broad considerations, and docs net in 
the main turn o!i the Board s view of the ^'seriousness'* 
of the teachers* conduct or the factors they urge miti- 
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giited tluMr violatio!! of state law. It was not an ad. 
jiidieativo dwision. for tlu? Board luid an obligation to 
niak(' a doeision btxscd on its own answer to an ini- 
IH)rtant question of iM>Iicy: what choice among tlio 
alt4:»rnativ(» respc is<»s to thv teaeiiers' strike will best 
servo the interests of the school system, the interests of 
the parents and children who depend on the system, and 
the interests of the citizens whose taxes support it? The 
Board's decision wjis only incidentally a disciplinary 
decision; it had significant governmental and public 
policy dimensions as well. See Summers, Public Em- 
ployee Bargaining: A Political Perspective S3 Vale L J 
llou (J974). 

Stato law vestvs the governmentd, or ix)licymaking. 
function e.xciusively in the School Board and the State 
has two interests in keeping it there. First, the Board 
is the body with overall responsibility for the governance 
of th(> sch(K)l district ; it must co|)o with the m>Tiad daV- 
to-day problems of a modern public school system incluiu 
intr tli(> sever(> consf^piences of a teachers" strike; by 
virtue of ohu-ting them the constituent-s have declare<l 
the Board members qualified to deal with tht^^ prob- 
Jems, and they are a(roouiit<ible to voters for thv 
manner in which they perform. Se(r the stato leg- 
islatun> ha< given to the Ikynrd the iK;v.-er to emjDloy 
and dismiss teachers, as a part of the balance it has struck 
in the area of municipal labor relations; altering those 
statutor\' IX)wers as a matter of federal due process clearly 
changes that balance. I\>rmitting the Board to make the 
decision at issue here preserves its control over .school dis< 
trict affairs, leaves the balance! of power in lal)or relations 
when* the ^ate legislature struck it. and assures that the 
decision whether to dismiss the t<^achers will be made by 
the tedy resf^nsible for that decision under state law/* 

•'RcHpondonts iirjnro fh:it the Srliool Hoard is free to dcknd its 



16 



14 HORTONVILLE DIST. v, HORTONVILLE ED. ASSN. 



ill 

Respondents have failed to demonstrate that the de- 
cision to terminate their employment was infected by 
the sort of bias that we have held to disqualify other 
decisionmakers as a matter of federal due process. A 
showing that the Board was "involved'' in the events 
preceding this decision, in light of the important interest 
ill leaving with the Board the power given by the state 
legislature, is not enough to overcome the presumption of 
honesty and integrity in polirymiikei>> with decisionmak- 
ing ix)wer. Cf. WUhroiv v. Larkiv, 421 U. S. 35, 47 ( 1075) . 
Accordincly. we hold that the Due Process Clause of the 
Fourteenth Amendment did not guarantee respondents 
that the decision to terminate their employment would 
u made or reviewed by a body other than the School 
Board. 

The judgment of the Wisconsin Supreme Court b- re- 
versed, and the case is remanded for further proceedings 
not inconsistent with this opinion. 

Reversed and remanded. 



action in the dc novo lic:irinc aiitliorizcfi by tlio \Vi:?con?in Supreme 
Court by attomptinp to demotistnUe th:it pohcy considerations 
dictated it.s decL-ioii to dismis^s the srrikinj: teachers. Policymaking 
is a procos of prudential judpment, and we are not prepared to 
say that a judi?* can srenerally make t\ better policy judgment or, in 
this case, cochI a judgment :us the School Board, which is intimately 
familiar with all the need:.; of the .school district, or that a school 
board must, at the risk of suspending school operations, wend its 
way through judicial procciises; not mandated by the legislature. 
More important, no matter what arguments the Board m;iy make 
to the do novo trial judge, as we noted earlier it will be the School 
Board that will have to cope with the consef^nences of the decision 
and be re>{K)iu«ible to the electorate for it. The privilege of ond 
argument to a judge is no suK>titute for the power to employ and 
dl-inLss vc:5:ted by statute e.xdusively in the Board. 
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Mr. Justice Stewart, with whom Mr. Justice Brek- 
NAN and Mr. Justice Marshall join, dissenthig. 

The issue in this case is whether the discharge of the 
respondent teachers by the petitioner school board vio 
lated the Due Process Clause of the Fourteenth Amend- 
ment because the board members were not impartial 
derisionmakers. It is now \vell established that "a biased 
decisionmaker [is] constitutionally unacceptable [and] 
'our system of law has always endeavored to prevent 
even tlie probability of unfairness.'' Withrow v. Larkin, 
421 U. S. 35, 47, quoting In re Murchison, 349 U. S. 133, 



In order to ascertain whether there is a constitutionally 
unacceptable danger of partiality, both the nature of 
the particular decision and the interest of the decision- 
maker in its outcome must be examined. Here, Wis- 
consin law controls the factors that must be found before 
a teacher may be discharged for striking. The parties 
present sharply divergent views of what the Wisconsin 
law requires. The petitioners claim that the decision to 
discharge a striking teacher is a policy matter entrusted 
to the discretion of the local school board, whereas the 
respondents contend that a striking teacher cannot be 
discharged unless that sanction is reasonable in view of 
the circumstances culminating in the strike. 



136. 
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The Court acknowledges, as it must, that it is "bound 
to accept the interpretation of Wisconsin law by the 
higliest court of. the State.'' Ante, at 6. Yet it then 
proceeds to reverse that court by assuming, as the i)eti- 
tioners urge, that under Wisconsin law the determination 
to discharge the striking teachers only 'involved the 
[Board s] exercise of its discretion as to what should be 
done to carry out the duties that law j^laced on the 
Bonrd.'* Ibid It dismisses the respondents* version of 
Wisconsin law in a footnote. Ante, nt pp. n. 3. 

But the fact is that the Wisconsin Supreme Court has 
not clearly delineated the state law criterion that governs 
the discharge of striking teachers, and this Court is 
wholly without i)ower to resolve that issue of state law. 
I would therefore remand this case to the Wisconsin 
Supreme Court for it to determine whether, on the one 
hand, the school hoartl is charged with considering the 
n\i.<onahlone?s of the strike in light of its own actions, or 
is. on the otiier. wholly fr(^o, as the Court today assumes, 
to exercise it^; discretion in deciding whether to discharge 
th(^ teachers. 

I'nder tlu» petitioners" view of the AA'isconsin Kw\ the 
dis(*harge determination is purely a \K)\\cy judgment in- 
volving nn ass<\ssmei\t of the best interest of the school 
svstem. Since that judgment does not require the 
l)oarcl to iVsse.^s its own conduct during tlie negotiations, 
anrl since there is no indication that the board members 
have a financial or ix^rsonal interest in its out<?ome. the 
only basis for a claim of jiartiality rests on the board's 
knowledge of the events leading to the strike acquired 
through its jxirticiimtion in the negotiation i^roceSvS. As 
the Court notes, however, "[miere familiarity with the 
facts of a case gained by an agency in the performance 
of its statutory role do(^s not . . . disqualify a decision- 
maker.** Antc\ at 11. 
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But a (listiiiftly (litToreiit constitutional claim is pro- 
setitod if. as the i-osixjiidcnts eont<Mul. the school board 
nioiiihcrs must ovaluato. their own conduct in dcterniin- 
ins whothor dismissal is a reasonable sanction to imjiose 
on tile striking teachers. Last Term in ]Vitlirow v. 
fM-rlan. 421 V. S. 35. the Court noted tliat "[a]llowing 
a (loeisionmaker to revicnv and cwahiat^ his own prior 
decisions rai.ses i)roblems that are not present" where tlie 
bi:us issu(> rests e.vclusively on familiaritv with the fact? 
of a case, fd., at oS n. 2o. Apart from considerations 
ot financial mt<Mest or i)ei-sonal hostility, the Court has 
found that, oflicials "directly involved in making reconi- 
nuMidations cannot always have comi>let(> obieeti\-ity in 
e\-aluating them." Marrissey v. Brewer. 40S U. S. 471 
4S(). SwGoklbcrf/v. Kelleij, 397 'U.S. 2rA. 

"ftn»dor a realistic api)raisal' of psychological tend- 
encies and human weaknesses." Withrow v. Larkiu. 
•sw/Jm. at 47. I b,.|i,.ve that there is u constitutionally uii- 
accei)tal)le danger of bias where schcx)! !)oard uu-mix-rs 
are requirerl to a-^sess the reasonableness of tiieir o\vn 
actions during h,.ated contract n(>gotiatioiis that liave cul- 
minated in a tenchei-s strike. If. therefore, the re.^i.oiul- 
ents interpretation of the state law is correct then 1 
woulfl agree with tlu> Wisconsin Supreme" Court that 
"the board was not an imjiartial decisionm.'.kcr in a con- 
stitutio,:.nl .<ens<> aiirl diat the ( teachers | urro denieri 
due i)roce«s of law." ()(> Wis. 2d 4(;!1 494 -^d X W 'Vl 
()r>S. 071. • — - . . _ 

For the re.a.soMs stated. 1 would vacate the iudcment 
befoiv us and iTMnaiul d.is ca.s(> to the Supreme Court of 
u iscoiisiii. 
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